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DECISION AND ORDER — DENYI NG BENEFI TS

This proceeding arises from a claim for benefits under
Title IV of the Federal Coal Mne Health and Safety Act of 1969,
as anended. 30 US.C § 901 et seq. Under the Act, benefits
are awarded to coal mners who are totally disabled due to
pneunoconi 0si s. Surviving dependents of coal mners whose
deat hs were caused by pneunoconiosis also may recover benefits.
Pneunoconi osi s, commonly known as black lung, is defined in the
Act as “a chronic dust disease of the lung and its sequel ae
i ncluding pul monary and respiratory inpairnments, arising out of
coal mne enploynent.” 30 U S.C. § 902(b).

On February 28, 2001, this case was referred to the Ofice
of Administrative Law Judges for a formal hearing. The hearing
was held in Evansville, Indiana on April 2, 2003. The findings
of fact and conclusions of law that follow are based upon ny
analysis of the entire record, argunents of the parties, and
applicable regulations, statutes, and case |aw. They also are
based upon ny observation of the appearance and deneanor of the
witness who testified at the hearing. Al t hough perhaps not
specifically nmentioned in this decision, each exhibit received
into evidence has been reviewed carefully, particularly those
related to the mner's nedical condi tion. The Act’s
I mpl ementing regulations are located in Title 20 of the Code of
Federal Regul ations, and section nunbers cited in this decision
exclusively pertain to that title. Ref erences to “DX,” “EX”
and “CX’ refer to the exhibits of the Director, Enployer, and
Cl ai mant, respectively. The transcript of the hearing is cited
as “Tr.” and by page nunber.

| SSUES
The follow ng issues remain for resolution:
1. \Wiether the evidence establishes a change in
conditions or a mstake in a determ nation of fact

pursuant to Section 725.310;

2. \Wether Cainmant has pneunoconi osis as defined by
the Act and regul ati ons;

3. Wether daimant's pneunoconiosis arose out of
coal m ne enpl oynent;

4. \Wiether Cainmant is totally disabled; and



5. Whether Claimant’'s disability is due to
pneumoconiosis.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Factual Background and Procedural History

Claimant, Leo W. Ambrose, was born on March 12, 1924. (Tr.
16). Claimant married Marylin Bruce on March 31, 1951, and they
reside together. They had no children who were under eighteen
or dependent upon them at this time this claim was filed. (DX
1).

Mr. Ambrose suffers from shortness of breath. He requires
the use of supplemental oxygen throughout the day and at night.
Activities such as showering cause dyspnea. Mr. Ambrose cannot
walk any length without becoming short-winded and can no longer
hunt or fish as he had in the past. He never regularly smoked
cigarettes. The record reveals that Claimant smoked cigarettes
occasionally in his twenties. The physicians of record
considered this to be an insignificant smoking history.

Claimant filed his application for black lung benefits on
March 16, 1990 and the claim was denied. On August 31, 2000, he
filed his most recent petition for modification The Office of

Wor ker s’ Conpensat i on Progr ans deni ed t he request for
nodi fication on January 13, 2001. Pursuant to Cdaimant’s
request, the case was transferred to the Ofice of

Adm ni strative Law Judges for a formal hearing. (DX 56).

NMEDI CAL EVI DENCE!

X-ray reports

Date of Date of Physician/

Exhibit  X-ray Reading  Qualifications I nter pretation

EX 20 03/16/01  07/27/01  Renn/B Unreadable

EX 16 03/16/01  06/09/01  Meyer/B, BCR Negative for pneumoconiosis
EX 14 03/16/01  05/24/01  Shipley/B, BCR Unreadable

! The medical evidence summarized herein represents only that medical evidence
submitted regarding this request for modification.



Date of Date of Physician/

Exhibit  X-ray Reading  Qualifications
EX 12 03/16/01  04/29/01  Spitz/B, BCR

EX 6 03/16/01  04/11/01  Wiot/B, BCR

EX 20 12/15/00  07/27/01  Renn/B

EX 18 12/15/00  07/18/01 Fino/B

EX4 12/15/00  03/28/01  Spitz/B, BCR

EX1 12/15/00  03/20/01  Wiot/B, BCR

DX 55 12/15/00  12/18/00  Patel/unknown

"B" denotes a "B" reader and "BCR"

certified radiologist.

physician

who is

Inter pretation

Negative for pneumoconios's
Negative for pneumoconiosis
Negative for pneumoconios's
Completely negative

Negative for pneumoconios's
Negative for pneumoconiosis

Chronic Obstructive Pulmonary
Disease

denotes a board-

A "B" reader is a physician who has
demonstrated proficiency in assessing and classifying x-ray
evidence of pneumoconiosis by successfully completing an exami-
nation conducted by or on behalf of the Department of Health and
Human Services (HHS).

certified

A board-certified
in  radiology

radiologist is a
diagnostic

roentgenology by the American Board of Radiology or the American

Osteopathic Association.

See 20 C.F.R § 718.202(a)(ii)(C).

Pul ronary Function Studi es

Exhibit/
Date

EX 8
03/16/01

EX 29
10/08/01

EX 29
10/02/00

Age/ FEVL
Physician Height FEV, EVC EVC Tracings Comments
Cook 76/68 .66 1.59 42 YES
*71 *176 *40
Houser 76/66 .62 151 41 NO Severe obstruction
*60 *1.75 *34
Houser 76/66 72 1.78 40 NO
*98 *284 *35

*post - bronchodi | at or val ues



Arterial Blood Gas Studies

Resting/
Exhibit Date pCO2 pO2 Exercise

EX 8 03/16/01 41.6 74 Resting
EX 8 03/16/01 45.6 67 Exercise
EX 30 12/15/00 39 72 Resting

CT Scans

Ralph T. Shipley, M.D., reviewed the March 16, 2001 CT
scan. (EX 14). He found no evidence of pneumoconiosis in the
CT scan, but diagnosed moderate emphysema and right lower lobe
bronchiectasis. Dr. Shipley is a board-certified radiologist
and B-reader.

Jerome F. Wiot, M.D., reviewed the March 16, 2001 CT scan.
(EX 6). He found no evidence of pneumoconiosis, but noted the
presence of “mld enphysematous change.” Dr. Wot is board-
certified in Radiology and is a B-reader.

Chri stopher A. Meyer also reviewed the March 16, 2001 CT
scan. (EX 16). Dr. Meyer noted changes consistent wth
enphysema, but not pneunoconiosis. Dr. Meyer is board-certified
i n Radi ol ogy and is a B-reader.

Joseph J. Renn, MD., reviewed the March 16, 2001 CT scan.
(EX 20). He opined that there were no “pleural or parenchynal
abnornmalities consistent wth pneunpconiosis. Dr. Renn is
board-certified in Internal Medicine, Pulnonary Disease and is a
B- r eader.

Narrati ve Medi cal Evidence

Robert A, C. Cohen, MD. issued a consultative nedical
report on February 6, 2003. (CX 1). He considered accurate
work and snoking histories. He diagnosed Caimant wth
pneunoconi osis based on Caimant’s history of coal dust
exposure, synptons and exami nation findings as reported by other
physicians, the results of pulnonary function studies, that
Claimant had little or no response to bronchodilators, the
presence of hypoxemia illustrated by arterial blood gas studies
and that C aimant had no ot her significant exposures. Dr. Cohen



disagreed with other physicians of record who believed Mr.
Ambrose suffers from asthma. Dr. Cohen found no significant
bronchodilator response in the pulmonary function studies, which
would indicate an asthmatic condition. He stated,

[Mr. Ambrose] did have an improvement in his
FVC on a few studies where bronchodilators
were used, but several showed no change at
all in FVC. He never had an improvement in
FEVi or FEF 25-75, two very sensitive
indicators of response to bronchodilators.
The FVC is not a reliable indicator of
response to bronchodilators without the
ability to review the forced expiratory time
(FET). The FVC may improve solely because
the patient exhaled longer during the post
bronchodilator test, or due to a deeper
inspiratory effort post bronchodilator, and

not because there is a true response.

(CX 1). Additionally, Dr. Cohen stated that coal dust exposure
can cause asthma, or at least a type of asthma, and that the
medical literature supports this assertion.

Dr. Cohen also responded to the findings of Dr. Tuteur that
Claimant’s respiratory inpairnment was caused by congestive heart
failure and gastroesophageal reflux disease (CERD). He opi ned
that the record contained no evidence that M. Anbrose had
“significant enough nyocardi al danage to cause congestive heart

failure.” (CX 1). He also noted that the evidence contained no
records of treatnment for congestive heart failure. Dr. Cohen
reported that the record is |ikewse devoid of evidence of

treat ment for GERD.

Regarding M. Anbrose’s ability to perform coal mne
enpl oynent, Dr. Cohen opined that the pulnonary function studies
of record denobnstrated a severe reduction in lung function and
that Caimant |acked the respiratory capacity for coal mne
wor K.

Peter G Tuteur, MD., issued a consultative nedical report
on Decenber 27, 2001. (EX 22). He considered an accurate work
history and found Cdaimant’s snoking history to be “non-
contributory.” Dr. Tuteur found no evidence of pneunbconiosis
in his review of the nedical evidence. He opined that
Claimant’ s severe airway obstruction was caused in part by GERD.
Dr. Tuteur opined that arteriosclerotic heart disease also



played a part in Claimant 'S severe airway obstruction. (EX 22).
Dr. Tuteur disagrees with other physicians of record that M.
Anbrose’s condition could be diagnosed as asthma. He expl ai ned
that the pulnonary function studies do not present sufficient
information for a diagnosis of asthma. Additionally, Dr. Tuteur
expl ained that coal dust exposure was not a cause of Claimant’s
respiratory condition as the above conditions are not caused by
coal dust exposure and M. Anbrose had nornal |ung function upon

|l eaving his coal mne enploynent. Dr. Tuteur opined that
Claimant is totally disabled due to his severe airway
obstruction and cannot engage in coal mne enploynent. Dr.

Tuteur is board-certified in Internal Medicine and Pul nonary
Di sease.

Joseph J. Renn, MD., issued consultative reports on
January 10, 2002 and January 20, 2003. (EX 25, EX 35). Dr.
Renn opined that Caimnt’s enphysema “resulted from his years
of tobacco snoking in addition to the enphysema of the aged
| ung..superi nposed upon asthma.” (EX 35). Dr. Renn stated that
Claimant’ s obstructive defect is too severe to have been caused
by coal dust exposure and cited to several nedical studies to
reinforce that point. In addition, Dr. Renn addressed what he
bel i eved to be inconsistencies in Dr. Cohen's report:

[wW hereas | agree with Dr. Cohen that the
FVC is not a reliable indicator of response
to bronchodilators wthout reviewing the
forced expiratory tinme, he has not done so
and, t heref ore, cannot state that the
br onchodi | at or i mpr ovenent in the FVCs
performed by M. Anbrose is unreliable.

Dr. Cohen seens unconcerned that the

FEV: “never inproved to normal” and that
significant decline in lung function did not
occur as a result of asthma. In an
asthmatic it Is untrue that conpl ete

reversibility of obstruction, as evidenced
by normalization in the FEV;, would occur.
It has been well docunented that the
renodeling of the lungs in an asthmatic
results in a portion of the obstructive
ai rways di sease becom ng irreversible.

(EX 35). Dr. Renn is board-certified in Internal Medicine and
Pul monary Di sease.



Gregory J. Fino, M.D., issued consultative medical reports
on January 9, 2002 and January 17, 2003. (EX 24, 32). Dr. Fino
reviewed the March 16, 2001 CT scan and found no evidence of
pneumoconiosis. Regarding C ai mant’s obstructive |ung disease,
Dr. Fino opined,

[t]he rather signi ficant drop in his
pul monary function between 1991 and 1994
does not explain a coal mne dust-related

obstruction. The drop in his pulnonary
function was too rapid to be explained by
coal dust I nhal ati on. There are no

acceptable studies wusing valid statistical
analysis that would account for such a
significant drop due to coal mne dust

i nhal ati on.
(EX 32). Dr. Fino diagnosed Claimant with asthma and opined
that coal dust exposure was not the cause. He determ ned that
Claimant’s asthma is totally disabling. Dr. Fino is board-

certified in Internal Medicine and Pul nonary Medi ci ne.

David M Rosenburg, MD., issued a consultative nedical
report on January 20, 2003. (EX 33). Dr. Rosenburg opined that
Claimant did not suffer from pneunobconiosis. He di agnosed
Claimant with COPD and attributed its ~cause to “airway
renodeling associated with a hyperactive airway state.” Dr.
Rosenburg explained that coal dust exposure did not cause
G ai mant’ s COPD,

[W hile coal dust exposure can cause COPD,
in actual fact, there is no scientifically
sound evidence that severe disabling COPD
occurs in relationship to coal mne dust,
absent the presence of conplicated coal
wor kers’ pneunpconi 0Si s. In addition, there
Is no scientific support for concluding coal
dust exposure causes progressive COPD after
a mner has been renoved from the coal mne,
absent conplicated pneunoconi osis. VWiile |
agree pneunobconi osis can be progressive in
certain individuals after coal mne exposure
has ceased, t he st udi es whi ch have
i nvestigated this issue, report on the
progression of the interstitial formof this
di sorder, and not COPD.



(EX 32). Dr. Rosenburg is board-certified in Internal Medicine,
Pulmonary Disease, and Occupational Medicine.

David B. Cook, M.D., examined Claimant on March 16, 2001
and issued an examination report on April 20, 2001. (EX 8). He
provided a full pulmonary workup, including a chest x-ray, a
pulmonary function study, an arterial blood gas study and an
EKG. He considered an accurate work history and that Claimant
never smoked cigarettes. He diagnosed Claimant with severe
obstructive airway disease based on the results of the pulmonary
function study. He concluded that this condition was not caused
by coal dust exposure; however, he did not explain this
conclusion. He opined that Claimant does not possess the
respiratory capacity to perform his former coal mine employment.

Dr. Cook is board-certified in Internal Medicine and Pulmonary
Disease.

The record also contains medical records from the Deaconess
Hospital Black Lung Clinic in Evansville, Indiana and the
Indiana University Medical Center in Indianapolis, Indiana. (EX
29, 30). These records reveal treatment given to Mr. Ambrose
from May of 1997 until July of 2002 for his respiratory
condition. The records report a diagnosis of emphysema and
COPD, but do not contain an accounting of how that diagnosis was
reached. Symptoms such as wheezing, diminished breath sounds,
and exertional dyspnea were reported. Although these records
illustrate the treatment Mr. Ambrose sought for his condition, |
do not find the records relevant to a determination of
entittement to benefits as they do not provide the reasoning
behind the diagnosis nor is an etiology for the diagnosis given.

Deposition Testimony

Dr. Renn was deposed on August 15, 2002. (EX 31). Dr.
Renn opined that Caimant’s respiratory condition is caused by

asthma and arteriosclerotic heart disease. He based his
diagnosis of asthma on reported examnation findings of
“prol onged expiratory phase, expiratory wheezing, rhonchi, and
di mi ni shed breath sounds.” (EX 31 at 13-14). Additionally, he

found that “[t]he wvarious physiologic studies were consistent
with asthma.there was also significant bronchoreverisibility,
and it was my belief that the nost likely explanation from a
respiratory standpoint was that he had asthma.” (EX 31 at 14).
Dr. Renn also diagnosed M. Anbrose with pul nobnary enphysena.
He speculated that the cause of the enphysema was “senile
enphysena.” (EX 31 at 16). Dr. Renn also opined that he
believed Claimant to have a nore significant snoking history



than what was related; thus, attributing the cause of Mr.

Anbr ose’ s

Dr.

respiratory ailnments to snmoking. (EX 31 at 15).

Tuteur was deposed on August 19, 2002 and February 4,

2003. (DX 28, EX 37). He reiterated his determ nation that

GERD was

(EX 28 at
that the
damage.

the cause of Caimant’s respiratory condition.
expl ai ned how GERD can cause enphysenma and airway obstruction

[t] he chronol ogi c progr essi on of GERD
parallels the rapid progression of airflow
obstruction in this man. The nechani sm and
pat hophysi ol ogy of CGERD and enphysema is
that with regurgitation of acidic naterial
from the stomach and aspiration of that
material, typically in the lower lung fields
where M. Anbrose’s enphysema is, you get
acid destruction of the Ilung tissue and

I nfl ammati on of t he ai rways. The
destruction of lung tissue is reflected in
the enmphysema seen on the CT scan. The

i nflammation of the airways is reflected at
least in the one study where there was

dramatic | mpr ovenent fol |l ow ng t he
adm ni stration of aerosolized bronchodil ator
and so-called bronchiole reactivity. . . .he
has air flow obstruction predom nantly due
to chronic recurrent, al bei t sil ent

aspiration of gastric material, resulting in
enphysema and inflammatory bronchitis wth
secondary bronchiole reactivity.

He

10). Dr. Tuteur disagreed with Dr. Cohen’s assertion
record contains insufficient evidence of nyocardial

We have docunented nyocardial infarction by
thallium stress test. W have docunentation
of ongoing coronary artery insufficiency
mani fested by the observation of angina
pectoris at the tine of that thallium stress
test, first in 91 and subsequently. And
one has clinical manifestations in the form
of paroxysmal nocturnal dyspnea, which is
not only a manifestation of heart disease,
but of heart failure and congestion. . . .|
think we have very excellent evidence of not
only coronary artery disease, which s

-10-



unequivocal because of the presence of a
myocardial infarction that everybody agrees
with, but also clinical manifestations of
that condition.

(EX 37 at 8-9). Dr. Tuteur declared that the record also

contains evidence that M. Anbrose’ s suffers from GERD and has
been treated for that condition. Dr. Tuteur noted that the
nmedi cal evidence of record does not show that M. Anbrose was a
“cl oset snoker.”

Dr. Rosenburg was deposed on March 3, 2003. (EX 38). In
his deposition, Dr. Rosenburg opined that Claimant’s respiratory
i mpai rment was unrel ated to coal dust exposure. He stated,

M. Anbrose basically had normal pul nonary
function tests after he left the coal mnes,
and | think that fact is very inportant in
this situation because he goes on to devel op
severe airflow obstruction, far renoved
whenever he had coal dust exposure, and that
is something that 1is inportant to know
because t hat j ust doesn’ t occur I n
rel ati onship to coal dust exposure.

(EX 38 at 18). He opined that asthma is the cause of Caimant’s
respiratory inpairnent and that coal dust exposure does not
cause asthma. He based this diagnosis on Clainmant’s response to
bronchodil ators in the pulnonary function studies adm nistered.
Furthernore, Dr. Rosenburg suggested that GERD may be a

“contributing factor” to Caimant’s asthm. (EX 38 at 35).
Regarding Dr. Renn’s speculation that M. Anbrose was a “closet
snoker,” Dr. Rosenburg stated that the evidence of record did

not lead him to believe that M. Anbrose underrepresented his
snoki ng history.

DI SCUSSI ON AND APPLI CABLE LAW

Because Claimant filed his application for benefits after
March 31, 1980, this claim shall be adjudicated under the
regulations at 20 CF. R Part 718. To establish entitlenment to
benefits under this part of the regulations, a clainmnt nust
prove by a preponderance of the evidence that he has
pneunoconi osis, that his pneunoconiosis arose from coal mne
enpl oynent, that he is totally disabled, and that his total
disability is due to pneunobconiosis. 20 C F. R 8725.202(d); See

-11-



Anderson v. Valley Canp of Uah, Inc., 12 BLR 1-111, 1-112
(1989). In Director, ONCP v. Greenwich Collieries, et al. , 114
S. Ct. 2251 (1994), the U.S. Supreme Court stated that where the

evidence is equally probative, the claimant necessarily fails to

satisfy his burden of proving the existence of pneumoconiosis by

a preponderance of the evidence.

Modification

Claimant may establish modification by proving either a
change in condition since the earlier denial or a mistake in a
determination of fact had occurred in the previous decision. 20
C.F.R §725. 310. In considering whether a change in conditions

has been established pursuant to Section 725.310, | am obligated
to perform an independent assessnent of the newy submtted
evi dence, considered in conjunction wth the previously

submtted evidence, to determne if the weight of the new
evidence is sufficient to establish the elenent or elenents of
entitlement which defeated entitlenment in the prior decision.
See Kovac v. BCNR M ning Corp., 14 BLR 1-156 (1990), nodified on
recon., 16 BLR 1-71 (1992); Wjtow cz v. Duquesne Light Co., 12
BLR 1-162, 1-164 (1989); see also O Keefe v. Aerojet - GCeneral
Shi pyards, Inc., 404 U.S. 254, 256 (1971). Moreover, as the

fact-finder, | have broad discretion to correct mistakes of

fact, including the ultimate fact of entitlement to benefits.

Keating v. Director, OACP, 71F.3d 1118 (3 " Cir. 1995); Jesse V.
Director, OANCP, 5 F.3d723(4 ' Cir. 1993).

In the prior denial, the administrative law judge
determined that Claimant did not have pneumoconiosis or any
totally disabling respiratory or pulmonary disease. Therefore,
| must determine whether the newly submitted evidence, in
conjunction with the previously submitted evidence, establishes
a change in condition. | also must review the evidence of
record to determine whether the prior denial contains a mistake
in a determination of fact.

Employer has conceded that Claimant is totally disabled.
(Enmpl oyer’s Brief at 56). Thus, a change in condition has been
established and | nust review the entire record to determ ne
entitlement to benefits.

Full Revi ew of Record: Pneunobconi osis and Causati on

Under the Act, “‘pneunbconiosis’ neans a chronic dust
di sease of the lung and its sequelae, including respiratory and
pul monary inpairnments, arising out of coal mne enploynment.” 30

-12 -



US. C § 902(b). Section 718.202(a) provides four nethods for
determining the existence of pneunbconiosis. Under Section
718.202(a)(1), a finding of pneunoconiosis may be based upon x-
ray evidence. In evaluating the x-ray evidence, | assign
hei ghtened weight to interpretations of physicians who qualify
as either a board-certified radiologist or “B reader. See
Dixon v. North Canp Coal Co., 8 BLR 1-344, 1-345 (1985). |
assign greatest weight to interpretations of physicians wth
both of these qualifications. See Wodward v. Director, ONCP,
991 F.2d 314, 316 n.4 (6th Cr. 1993); Sheckler v. dinchfield
Coal Co., 7 BLR 1-128, 1-131 (1984). Because pneunbconiosis is a
progressive disease, | also may properly accord greater weight
to the interpretations of the nobst recent x-rays, especially
where a significant anount of tinme separates the newer from the
ol der x-rays. See Cark v. Karst-Robbins Coal Co., 12 BLR 1-
149, 1-154 (1989) (en banc); Casella v. Kaiser Steel Corp., 9
BLR 1-131, 1-135 (1986).

The newy submitted evidence of record contains ten
interpretations of two chest x-rays. The newy submtted x-rays
are separated from the prior x-rays by at |east four years. I
find this to be a significant anount of tinme and assign the
new y submtted x-rays addi t i onal wei ght . O t hese
interpretations, seven were negative, two found the March 16,
2001 x-ray unreadable and one diagnosed COPD from the x-ray.
Thus, none of the newy submtted x-rays support a finding of

pneunoconi osi s. This is consistent with the prior evidence
which was insufficient to establish pneunoconi osis. As all of
the newy submtted x-ray interpretations are negative or
unreadable, | find that the x-ray evidence fails to support a

findi ng of pneunoconiosis under Section 718.202(a)(1).

Under Section 718.202(a)(2), a claimnt nay establish
pneunoconi osis through biopsy evidence. This section s
I napplicable to this claim because the record contains no such
evi dence.

Under Section 718.202(a)(3), a claimant rmay prove the
exi stence of pneunoconiosis if one of the presunptions at
Sections 718.304 to 718.306 applies. Section 718.304 requires

X-ray, bi opsy, or equi val ent evi dence of conpl i cat ed
pneunoconi 0si s. Because the record contains no such evidence
this presunption is unavail able. The presunptions at Sections

718.305 and 718.306 are inapplicable because they only apply to
claims that were filed before January 1, 1982, and June 30,
1982, respectively. Because none of the above presunptions

-13-



apply to this claim, Claimant has not established pneumoconiosis
pursuant to Section 718.202(a)(3).

Section 718.202(a)(4) provides that a claimant may
establish the presence of pneumoconiosis through a reasoned
medical opinion. Although the x-ray evidence does not establish
pneunoconi 0si s, a physician’s reasoned opinion neverthel ess may
support the presence of the disease if it is explained by
adequate rationale besides a positive x-ray interpretation. See
Trunbo v. Reading Anthracite Co., 17 BLR 1-85, 1-89 (1993);
Taylor v. Director, OANCP, 1-22, 1-24 (1986).

O the newly subnmtted evidence, Dr. Cohen is the only
physician to opine that Caimant suffers from pneunoconi osis.
O the earlier evidence, Drs. Daniel Conbs and Joe G N Garcia
di agnosed Clainmant’s with a coal dust-induced |Iung disease.

Dr. Cohen provided a thorough report review ng the evidence
of record. He di agnosed C ainmant with pneunoconi osis and based
his findings on the objective nedical data of record. Il find
Dr. Cohen's opinion to be very well docunented and reasoned and
entitled to full weight. As Dr. Cohen 1is a pulnonary
specialist, | assign his opinion additional weight.

Dr. Conbs’ opinion is entitled to |ess weight. Dr. Conbs
based his diagnosis of pneunbconiosis on a chest x-ray that was
determ ned to be unreadable by highly qualified physicians. He
provi ded no other bases for his diagnosis. Therefore, 1 find
his opinion to be poorly docunented and reasoned.

Dr. Garcia based his diagnosis of coal dust-induced
pul ronary enphysema on examnation findings, the results of
pul monary function studies and the results of arterial blood gas
st udi es. I find his opinion to be well docunented and reasoned
and | assign it full weight.

| find Dr. Tuteur's opinion to be well docunented and
reasoned. Dr. Tuteur issued a very thorough and detailed
medi cal report. He addressed the findings of the other
physicians and explained his agreenent or di sagr eenent
t hor oughl y. Dr. Tuteur’s nore recent opinions are consistent

with his earlier opinion, although in his earlier opinion he
found the evidence insufficient to nake an accurate diagnosis.
| find Dr. Tuteur’s opinion to be well docunented and reasoned
and entitled to full weight. As Dr. Tuteur is a pulnonary
specialist, | assign his opinion additional weight.

-14 -



I find Dr. Renn’s opinion to be entitled to |ess weight.
Dr. Renn based much of his opinion on his belief that C ainmant
was a closet snoker. Dr. Rosenburg and Dr. Tuteur found that
t he nedi cal evidence of record did not denonstrate that C ai mant
was a closet snoker. In addition, in ny review of the record, |
found the evidence insufficient to support a finding that M.
Anbrose underrepresented his snoking history. As Dr. Renn’'s
di agnosis and findings are based, at least in part, on his
belief that M. Anbrose’s snoking history was nore significant
than reported, |I cannot assign his opinion full weight.

Dr. Fino diagnosed Claimant’s with asthma and opined that
that condition is not related of coal dust exposure. He based
this opinion on the significant and rapid drop in lung function
after Cdaimant was no |onger working in the mnes. Dr. Fino did
not explain how asthma can result in such a significant and
rapi d drop. | am unpersuaded by Dr. Fino's opinion and find it
to be poorly reasoned; therefore, | assign it |ess weight.

Dr. Rosenburg also diagnosed Caimant wth COPD, which he
determ ned was unrelated to coal dust exposure. | find Dr.
Rosenburg’s opinions to be inconsistent. In his January 20,
2003 witten report, Dr. Rosenburg diagnosed C ai mant with COPD.
In his March 3, 2003 deposition, Dr. Rosenburg opined that
Cl ai mant suffers from asthna. In addition, he opined that GERD
could be a contributing factor in Claimant’s |lung di sease. The
foundation of Dr. Rosenburg’s opinion that C ainmant does not
have a coal dust-induced lung disease is that the decrease in
l ung function happened quickly and after Caimant had left the
m nes. Dr. Rosenburg does not explain how either COPD or asthna
have the capability of comng on as M. Dalton’s lung condition
di d. For these reasons, | find Dr. Rosenburg’s opinion to be
poorly reasoned and | assign it |ess weight.

Dr. Cook diagnosed Claimant with severe obstructive airway
di sease. He based this finding on the results of the pul nonary
function study he adm nistered during the physical exam nation.
Dr. Cook determined that Claimant’s inpairnment was not due to
coal dust exposure; however, he did not explain the reasoning
behind that conclusion nor offer an etiology for Caimnt’s
condi tion. For these reasons, | find Dr. Cook’s opinion to be
poorly reasoned and entitled to | ess wei ght.

O the earlier submtted evidence, Dr. Jeff W Sel by
di agnosed Claimant with “very severe obstructive |lung defect
from bronchial asthma, and, potentially, enphysema.” Dr. Selby
opi ned that coal dust exposure cannot cause enphysema, which is
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contrary to the position of the Department of Labor, as

explained in the comments to the revised regulations. 65 Fed.

Reg. 79941-42 (Dec. 20, 2000). As his opinion is at odds with

the regulations, | assign his opinion less weight. Dr. William

M O Bryan di agnosed Cl aimant with obstructive |lung di sease. He
did not consider whether this condition could be caused by coal
dust exposure. For this reason, | find his opinion to be
i nconplete and entitled to | ess wei ght.

In sum Drs. Cohen, Conbs and Garcia opined that < ai mant
suffers from pneunoconiosis and Drs. Cook, Fino, O Bryan, Renn,
Sel by and Tuteur opined that he does not. I find Dr. Tuteur’s
opinion to be the better-reasoned and nore persuasive opinion of
record. He addressed the suddenness of M. Anbrose’s decline in
| ung function. Nei ther Dr. Cohen nor Dr. Garcia explained this
rapid decline in lung function in light of their diagnoses. I
find Dr. Tuteur’s opinion to be consistent with the record as a
whol e. Considering all the relevant factors for crediting and
discrediting a physician’s nedical opinion, | find that the
wei ght of the evidence of record fails to support a finding of
pneunoconi osi s under Section 718.202(a)(4).

Al t hough Enployer has conceded that Caimant is totally

disabled, Cainmant has failed to denonstrate that he suffers
from pneunoconi osis. Accordingly, this claimnmust be denied.

ORDER

The claim of Leo W Anbrose for benefits under the Act is
her eby DENI ED.

i,

Rudol f L. Jansen
Adm ni strative Law Judge

NOTI CE OF APPEAL RI GHTS: Pursuant to 20 CF.R § 725.481, any
party dissatisfied with this Decision and Order may appeal it to
the Benefits Review Board within thirty (30) days from the date
of this Decision by filing a Notice of Appeal with the Benefits
Review Board at P.O Box 37601, Washington D.C. 20013-7601. A
copy of this Notice of Appeal also nust be served on Donald S.
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Shire, Associate Solicitor for Black Lung Benefits, 200
Constitution Avenue, N.W., Room N-2117, Washington, D.C. 20210.
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